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STATE WATER RESOURCES CONTROL BOARD

In the lMatter of the Petition of

the City of Santa Barbara for Review
of Order No. 72-4 of the Californisa
Regional Water Quality Control Board,
Central Coast Eegion

Order -No. 72-18
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On July 10, 1972, the City of Santa Barbara (hereafter

petitioner), pursuant to Water Code Section 13320 et seq., filed

a petition for review of Order No. 72-4 of the California Begional
Water Quality Control Board, Central Coast Region. Order No. 72-&
was sdopted June 9, 1972, and requires the petitioner to cease

and desist from violation of reguirements. The order includes a
connection ban on additional.discherges.into petitioner's system.
The petitioner requests review of the action of the regional board
in issuing Order No. 72-“ and further specifically requests a hear-
ing by State Water Resources Control Board, a temporary stay of the
connection ban, an order rescinding sai@ connection ban, and

an order modifying Provision.ﬁ'of Order.No. 72-24, raste discharge
requirements-for petitioner adopted by said Ceotral Coast Regional ;‘}H
| £

Board on May 12, 1972. Both in 1ts petition, and by suppleental }J@;ﬁ;
letter of Julj 13, l97é, the petitioner has indicated that it has
no objection to the quality specificatiors contained in Order
No. 72-4, if the connecticn ban is vacated and rescinded.
Before turning to other contentions of the petition, one

request of the petitioner is procedurally unsound and should be

settled. We are asked to mcdify‘the following protision of Order

_ No. 72-2L, Waste Discharge Requirements for City of Santa Barbara,

adopted by the Central Coast Reglonal Board on May 12, 1972. This

provision reads as follows:
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®5. Final plans and specifications for- the planned
plant expansion shall be submitted prior to May 1, 1972,
or in accordance with a deferred time schedule estab-
lished by the State Water Resources Control Board."

o

Petitlioner contends that, for varlous reasons detalled in its
petition, it is not possible for the petitioner to comply with

this requirement, and we are asked to wmodify this requirement

‘to allow a reasonable time for the subnission of final plans and

specifications. The contentions of petitioner in this regafd
may have wmerit. The problem is that this is not, at least at
ppesent,_the proper forum for the relief requested. Thils re-

quireument wvas initialiy contained 1in Order No. 72-24, adopted

. by the Central Coast Regional Board on March 10, 1972. Subse-

.quently Order No. 72-24, adopted May 12, 1972, as a revision

of the bfevious order, continued thils fequirement. Even 1if we
were disposed to consider the 30-day appeal period provi&ed by
Water Code Sectlion 13320, as running from May 12, 1972, rather
than March 10;.1972,'it i1s obvious that the present petition 1s
not timely on this point. Tiwe to appeél from the order of

May 12, 1972, expired on June 13, 19?2. While we might, on our

.own motion under Section 13320, review the orders of March 10, 1972,

and May 12, 1972, we have detersined that we should not do so.
Petitioner's remedy is before the aﬁpropriate»regional board under
Water Code Section 13263(e), for any necessary refiew and revision
of requirements. |
With respect to the other contenfions of petitioner, by
reason of the nature of these gontentions, we have fully reviewed
the entire record before us in order to determine.whether the
regional board action was appropriate -and proper. ﬁecause of the
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_é;rcumstances of tifTs particular case, we feel that some comment

on the background relative to this matter is necessary. We will

then consider the evidence presented at the regilonal level on
alleged actual violations, the evidence presented at the regional
level insofar as 1t relates to threatened violations, and other

contentions of the petitioner. All references herein made to a

‘transeript refer to the Reporter's Transcript of Hearing Re City

of Santa Barbara, June 1, 1972.

- I. BACKGROUND AND STATUS OF
APPLICABLE RZCUIEZMENTS

Waste discharge réquirements were originally set for

) petitioner on Octobgr 1, 1957. Revised andAsuperseding réquire-

iments were adopted October 9, 1970. These requirements were to

becéme effective upon completion of new facilities or on January 1,
1973, whichever was earlier._ Revised and superseding require-
ments were agqin adopted on March 10, 1972. Of the requirements
adopted on March_lo,»l972, spécifications 1 (concerning settle-
ablé.;olids), 2 (concerning suspended solids), 9 (concerning
discoloration), 13 (concerning dry-weather flow) and 15 (concerning
iight transmittance) Wére rede effective upon completion of hew
facilities or by January 1, 1974, whichever was earlier. The
recainder of the specifications were made effective immediately.
The requirements of March 10, :1972, also requiredzfinal plans

and specifications for the planned plant expansion to be sub-

- mitted prior to May 1, 1972, or in accordance with a deferred

tiwe schedule established by the State Water Resources Control

Board.
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On May 12, 1972, revised requireménts were agaln adopted.
These requirements were apparently conceived as being a modi-
fication of the March 10, 1972, réquirements since they did not
specifically state that- the March 10, 1972, requirements were
either rescinded or superseded. The order of May 12, 1972; also
carried forward tﬁe-previous proﬁision of the order of March 10,
1972, regarding plans and specifications by May 1, 1972.

In reviewingAthe evidence presented to the hearing panel
and hence to the reglional board, on alleged violation of require-
menté, 1t'beéomes necéssary to’detérmine.whathfequirements were
in effect at particular periods of time. The requirements involved
and tﬁeir effective dates caﬁ best be sﬁmmarized as.follows:

1. Betwéén October ¢, 1970, and March 10,_1972,_bépau§é of the
form of the order of October 9, 1970, there Qere'no reéuire-
| wents applicable té the petitioner. | | |
2. Between March 10, -1972, and May 12,_i972, the.following sub-
jects were controlled by réquirements specified in the order

of March 10, 1972, which requirements were effective as

indicated:
Subject of Recuireﬁent , Reaguirement Effective
1. Settleable Solids . Plant Expansion or 1/1/74
2. Suspended Solids (Effluenﬁ) u " - "
3. Sludge.& Supernatant 3/10/72 |
4k, TFloating or Suspended Solids : "

(Receiving Water) :
5. Bottom Deposits - ‘ n
6. pH ‘ | L
7. DO : | _ "




3,

Subject of Requirement

8.

As

Coliform
Discoloration
Aguatic Life
Pollution

Nuisance

Dry Weather Flow
TSkicity |
Light Transmittance

Pesticldes

e
Requirément Effective
3/10/72
Plant Expaﬁsion ér 1/1/74%
. 7 3/10/72

Plant Expansion or 1/1/74
- 3/10/72
Plant ﬁxpansion or 1/1/74
 snomz

of May 12, 1972, when the March 10, 1972, requirements were

revised, the following sdbjects were controlled by require-

ments, which requirements were ‘effectlive as indicated:

~Subject of Heauirenment

la,
1b.

2.

7.
8-

.9.

10.

Settleable Solids Prior
to 1/1/74

Settleable Solids
After 1/1/74 '

Suspended Solids
(Effluent)

Sludge & Supernatant

Floatirg or Suspended Solids
(Receiving Waters)

Bottom Déposits
pH

DO

Coliform
Discoloration

Aquatic Life

Requirement Effective

5/12/72

Plant Expénsion or 1/1/74

5/12/72

. Plant Expansion or 1/1/74

5/12/72
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Subject of Requlrezent Regplrément Effective
11. Pollution 5/12/72
12, Nuisance - v _ "
13a. Dry Weather Volume | "
@ 8 MGD ’
13b. Dry Weather Volume . 5/12/72, to be coumplled
A 16 MGD . with on completion of
' facilities
14, Toxicity _ 5/12/72
 15. Light Transwittance Plant Expansion or 1/1/74
- 16, Pesticides - 5/12/72 |
II. EVIDENCE RELATED TO ACTUAL .
- VIOLATION OF EEQUIRSMENTS

On or about May 12, 1972,_a hearing panel was appointed
and @he petitioner waé subsequently notified of the hearing, which
was set fof Jsune 1, 1972. Notice was actually recelved by the
petitioner on May 16, 1972; The purpose .of the hearing was to take
evidence.on‘whether or.ngt the petlitioner was discharging or
) threateniﬁg to diséharge waste in violation of the réquirements'
‘issued on March 10, 1972, and revised May 12, 1972. The subjects
of the hearing and the evldence related to actual violation can
be sumrarized as follows: |

1. Settleable Solids

There were no effective requiréments on the petitlioner between.
October 9, 1970, and May 12, 1972. As of May 12, 1972, the
requirements'provided that the effluent should not exceed

0.3 wl/l settleable solids in 80% of samples, and that no

.single'sample should exceed 1.0 ml/1l.
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3.

‘ .

The only evidence indicating an actual violatlon of these

requirements involved four samples taken on MNay 24 and May 25,

1972. Two of the samples violated the requirements, and two

did not. The results of the samples were as follows:

Date and Tigme - Concentration
May 24, 1972, at 11:15 a.m. : 2.2 nl/1
4:20 p.um. .15 ml/1
May 25, 1972, at 10:45 a.n. 1.1 ml/1
. 2325 pim. . «10 wl/1

The petitioner offered evidence of samples between May 18,

1972 and the hearinc, for the purpose of proving compliance.
The evidence was refused as being wlthout proper foundation
since the petitioner could not or would not inform the board
of the operatiné conditions ofrthe-plant when the samples
were taken. (See transcript, pp. 40-41; L3-48, 95-98.)

Suspended Solids (Effluent)

No evidence was offered specifically directed to this.require-
ment. Iﬁ-any event, by reason of the form of the yvarious
erders, there was no requirement imwmedlately effective agalnst
the petitionerf |

Sludge and Supernatant Licuor

On March 10, 1972, a requirement became effective providing

that "No raw or digested sludge, supernatant liquor, or

-untreated sewage may be discharged to the recelving water®.

This requirement was carried forward by the order of May 12,

1972. .
The petitioner testified that there had been no direct dis-

charge to the receiving waters since March 1, 1972. (See

transcript, pp. 58-60.) The staff took the position that
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the requirement was being violated by an indirect discharge

of the supernatant to the receliving waters since the dis-

'bha;ge at the headworks into an already overlpaded systen

resulted in ultimate discharge to the recelvirg waters.

(see transcript, pp. 81-82.)

There was no direct evidence of discharge of sludge. The
staff did present a report concerning the method of sludge
handling which concluded that; based upon the informatlion
available,hthe sludge was discharged to the ocean, either
by direct diséharge to the ocean outfall or by return foi
the headworks. The petitioner testiflied that the sludge

was presently being pumped'ﬁo.the primary digester which was
écting as a septic tank. (See.traﬁécript, PD. 76-72.)~

Floating or Susvended Solids (Receiving Waters)

The order of March 10, 1972, prohibited floating or suspended
solids 1n4;he repéiving waters. This requirement was carfied
forward by the order of May 12, 1972._ Mr. Breininé of Public
Health testified to thirteen recorded observations in the
area. Of the observations involvgd,”four involved no floating
particulates and nine involved floating particulates.} The
observations,wefe made between March 8 and March 23, 1972.

We cannot determine the exact times of the various_observations
from the record. Mr. Ellsworth of Public Health testified
that there had been few solids observed since March 1, 1972.
(See transcript, pp. 105-106.")
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5. Discoloration

No evidence was offered, and the requirement was not effective
at the time involved.
6. " Pollution

No specific evidence was offered.

7. -Rulsance

No specific evidence was offered.

8. Dry Weather Volume

Evidence of volume was offered for various periods of time.
The requirement at 8.0 MGD became effective'on May 12, 1972,
and no evidence was offered on volumes handled after that

date.

I1I. EVIDENCE RELATSD TO THREATENED -
VIOLATIONS OF RAQUL“UDE TS

. As previously stated, the hearing on June 1, 1972, was

also held to consider threatened vielations of the requirements

already referred to above. Our review of the record indicated that

evidence on threatened violations may be summarized on the following

basis.
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Settleable Solids

As already noted, the requirement that, prior to January 1,
1974, the effluent should not exceed 0.3 ml/l settleable solids,

in 80% of samples became effective lMay 12, 1972. Evidence

.was introduced that this parameter had never, or at least very

rarely, been met by the petitioner for almost 2-1/2 years.

-mhe~adepage»ﬁorV1970mmasxaLmostmthree times the requirement

involved, being 0.89 wl/l. The average for 1971 was almost

as high, being 0.83 nl/l. In Januar§"l972, of eight samples
taken; the paraméter of 0.3 wl/1 would have been wmet only |
once. One sample was ten fimes the parameter set on May 12,
1972, being 3.0 wl/l. In February, of three samples, only one
would have met thé parapeter aﬁblicable'aftef May iz, 1972.

In March, of 16 samples taken,_the parawmeter would have been met
only five times. In April, of 20 saumples taken; the require-
went would have beén'met only eight'times. In May, through
May li, the parameter would have been met only tﬁice in: ten -
samples. While these samplings wmay not bé evidence of actual
violation of requifements, since requirements were noﬁ then in
effect on settléable sblids,'still fhe'prior history of the
facility 1s certainly relevant on whether the facility
threatens in the future to violate the requirement effective
on and after May 12, 1972. There way in fact be no bétter

evidence of whether a particular facility can and will
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comply with an appropriate requirement t'hg its past history.
Presumably, this facility was operating effectively during at
least a portion of the time involved in these samplings. If
so, the. samplings certainly giVe some basis for evaluation of

whether or not its product effluent will satisfy the para- _

- meter involved in the future,

At least two other factors bearing upon a threatened violation
of'reéuirements wére in evidence. The facility was, and for
some time apparently had been, in a poor condition of repair.
For a period of éne Year,'one'of the digesters had actﬁally
been out of service. (See transcript, p. 49.) At the time

of the hearing, neithef aigester waﬁ operative., One digester
was completely inoperative, (See'fran5cript P. 50.) The
bther‘digester ﬁas being coperated as a.large.séétic tank.

(See transcript, p. 71.) It was admitted by the petitioner
that this digester was rapidly appr§aching ifs capacity.‘
(See.transcript, p. 71.) The sludge centrifuge was not oper- .
ating. (See transcript, p. 25.) In addition, since sémetiﬁe
in February 1972 the supernatant liéuor (and according to

the staff at leas£ portions of the sludge) was being returned
to the headworks. This, inAané of itself, would increase

the. load onAa system already‘loaded to capacity.'

The second factor in evidence involved the volume flow of
the facility. The design volume of the facility as shown .
| by the staff amounted to 8.0 MGD., The petitioner testified
thaf'it had never exceeded this volume on a dry weather

volune basis. (See transcript, p. 64.) On the other hand,
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the maximum dr’wéather volume was admit;tgly as high 'nas
7,270,000 MGD, Staff records indicated that the average
volume for 1970 was 7.84 MGD and that for 1971 the average
‘volume was 7.?4 MGD. Volumes as late as May 1972 show numer-

ous daily volumes substantially in excess of 7 MGD.

The petitioner itself indicated that it probably could not
meet the requirements of the May 12:order. in its statement,
“and in ‘the testimony -of Mr. “Hogel, it-was noted that there
probably ﬁould be éeriods when the petitioner could not meét
the May 12 requirements. - (See tranééript, p. 50.) So also,
the petitioner at least recognized the fact that various
repairs and improvements’ﬁighf not even be sufficient to meet
the'requirements, noting that if the improvements are not
sufficient, the petitioner would install chémical floccula-

tion in 30 days. (See transcript, p. 51l.)

Against this evi&enée, the petitioner sought to show that
neither the cease aﬁd desist order nor the connection ban was
warranted because the petitioner was taking or had taken cer-
tain remedial Steps. (See transcript, p. 67.) It is appérent,
however, that the petitione:'s.facilities will not be fully
operafive until at least October 15, 1972; even if the petitioner
is able to comply with its oﬁn time schedule.v (Ssee transcript,

P. 68.)

One other point bears comment. By the pfovisiohs of the
March 10 order, carried forward on May 12, 1972, final plans
were to be submitted by May 1, 1972, for construction of the

new facilities. While the petitioner complains that this
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time schedule ‘ now unreasonable becaug‘f the results of :
the bond election in April, it is hot contended that the time
_schedule was inappropriate in March when it was in fact
adobted. It is not disputed that the schedule has. not been
met., It is also not disputed that failure to meet this date
will probably make it impossible to meet the requirement
imposed on March 10, 1972, and carried forward by the o;der
of May 12 as to settleable solids after January 1, 1974.
Staff -evidence would clearly indica£e at least twenty months
between pléns and completion., UndervAdministrative Code,
Title 23, Seéﬁion 2242, failure to meet this intermediéte
date is itself a threatened violation on which a cease and

desist order should be iséﬁed;

IV. OTHER CONTENTIONS BY PETITIONER

Petitioner contends, on numerous grounds, that it was
not given a fair hearing. We have considered all of the conten-

tions made. By reason of our findings and conclusions, many of

the.points raised have become moot, but we will comment upon them

in order.

1. It is contended that the panel was not designated
by the regional board as required by Water Code Section 13302(a).
We find no evidence in the record that the pénel was not properly
constituted. In any event, sincé we have independently con-
sidered thevevidence, the point is without merit. |

2., It is complaihed that the agenda material for the
panel was not provided to petitioner prior to the hearing. We
know of no‘requireﬁent for such presentation, and the point

raised is without merit.

. | -13-
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3. It i!complained that the panel®efused to admit
;evidence of settleable solids for the period of May 18, 1972,
through June 1, 1972. This point has merit. The objections to
the foundation of this evidence at the time of héaring‘appear
to relate to the weight. to be given to this evidence, rather
than to its admissibility. For purposes of'our review we have
considered this evidence, and given it the weight to which we
feel it is entitled. We feel impelled to add that the question
of its adMissibility was an extremely close one, and that, for
the very reasons pointed out by counsel at the hearing, we are
not inclined‘to place any great wéight ﬁpon fﬁis eviéence.

4. It is complained that, despite petitioner's request
pursﬁant to Water Code Sectiéﬂ i3302(b)} petitioner was not given
a copy 6f‘the panel report prior tb thé regional board'meeting of
June 9, 1971. The record does not reflect when fhé'réporf was
actually prepared, or Qhether there was sufficienf time to pro-
vide petitioner with a copy prior to the'meéting; If sufficient
time was.available, the report should have been prowvided to
petitioner. We cannot, however, uﬁder the circumstances of this
case, preceive that petitioner's positioh was prejudiced due to
absence of the repqrt..

FS. fetitioner complaihs fhaﬁ the panel made é finding
of pollution without evidence théreof.. This appears'true. The
regional board,'however, made no such specific finding. In any
event, in view of our finding, the question is moot.

6. Petitioner alleges that there was no direct evidence
' of'sludge.discharge, and tﬁgt the staff's evidence was based on
theoretical calculation. This is substantially cbrrect, although

there is other evidence in the record which would indicate at
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1§ast ‘an indirect .scharge éf inadequately"ated sludgé to
- the receiving waters. .

7. Petitioner complains of various other procedural
mattérs~which petitioner feels deprived it of a fair héaring.
These include -refusal to allow immediate c;oss-examination of
witnesses, receipf of evidence by reference, inadequate time to
" study staff statements, receipt.of small quantities of evidence,
argumentative questioning, and like matters. We have reviéwed
all of these complainfs and find them without merit. The records
of the regional board were open to review prior to the hearing
and adequate oppé?tuﬁity was thereby pr&vided for.sﬁch review as
petitioner desired prior to the hearing. A review of the record
indicates on its face that pétitibner Qas adequately prepared
for the.hearing, and did in fact full§ and.comp¢tently present
its =ide on the issues involved. .

8. Finally, petitioner complains that thefaction of
the regional~$oard was precipitous and that petitioner should
have been given more time to meet the necessary requirements. By

reason of our findings, we do not agree with petitioner.
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V. FINDINGS

After a full and complete review of the recoird, and
having considered all of the contentions of petitioner, we find:

1. That there is no evidence in the record sufficient

-to sustain a fihding of actual violation by petitioner of require-

ments relating to suspended solids in the effluent, discoloration
of receilving waters, éxisting'pollution; nuisance or excessive
dry weather volumes, elither because no éyidence was offered on
these matters, or because there were no'requirements'in effect

to which evidence actually admitted could relatg.

2. That there is é&idence in the recérd which‘demon;
strates'actual violations of requireméhts reiating to settle-
able solids, improper discharge of sludge or suﬁernatant liquor,
or floating or suspended solids in the receiving waters. The
evidence of actual violation.we feel is not such as to disclose
an appropriate basis for imposition of'a connection ban,

3. The evidence is'overWhelmihg that there was in fact

~a threatened violation of applicable requirements at the time of

~the hearing. At that'time, the petitioner was operating facilities

uhich can generously be described &as béing in a substandard con-
dition of repair. Substantial portions of the plant of petitioner
wefe completely inoperative for their design pufposes. At the same
time, actual flow was approaching design capacity. Historically,

petitioner's plant had not been -able to approach the applicable

-16~
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settleable solids requirement, even presumably when the planf was

in effective operating condition. Even if the contemplated re-

palrs and/or loprovements would be sufficient to bring petitioner

within requirements (wh;ch is by no means certaln upon fhe record

before us), these repairs and ioproverents will-not be completed

prior to October 15, 1972. Violatlons have on occasion occurred,

end the facts and circumstances are such that additioral wmaterial

and substantial violations aie clearly threateﬁed. In additionm,

petitioner is admittedly in threatened v;olation of the settleable

solids requifemenﬁs which are to bécome'effecfive on,Januafy.l;

1974, under Order 72-24. - | | - -
' Lk, Due to the foregoing circumstaﬁceé, any increase

in the discharge of waste will increase the liklihood of violations

of requirements, which will necessarily fufther impéir'watér

quality, and a connection ban 1is appropriate.

5. The petitioner has failed to maintain monitoring

records as required.

VI CONCLUSIONS

We therefore are lmpelled to the following conclu;
sions: ]

1. That the action of the California Regional Quallity
Control Board, Central Coast Reglbn, in issuing Order No{ 72-4
requiring peﬁitioner to cease and desist frowm discharge of waste
contrary to reéuirements was proper apd appropriate in that

petitioner was viclating or-threstening to violate applicable

-reduiremeﬁts relating to settleable solids, discharge of sludge
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,H_a;d supernatant liquor, and floating.or susﬁbnded solids in re-
. iéeiving waters, and that the threatened violations of applicable
requirerents were such that lwmposition of a connection ‘ban in
Order No. 72-4 was apprqpriate and proper. Order No. 72-4 should
be, and is hereby, affirumed on these groundé.
2. That the relief requested by retitioner in its
petition for review should be, and is hereby, denied.

‘Adopted as the order of the State Water Resources Control

Board at a meeting duly called and held at Los Angeles, California.

Dated: September 7, 1972

BOARD MEMBERS SI GNATURES
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